20165 £ 19 =8

1%

= & 2 FH %
Incheon Law Review

[ &= 52 HEst 4ol S& (2016. 12. 8.) ]

& REEEEBEEBRIDIUL oo 2 %) B /1
& FEFTEFLENERBREGRD oo % W % /57
& SHHRFEREREW B RRH G OHE = 8/ 91
& BEEFBEEREHISTR oo B ok w142

R AR

% 82 W % B



2016 % 19 &8

L

OB A R
Incheon Law Review

R bR

%8 W % M






[

& REEFE LHTELRBRIAHE
¢ FEITBURNENERERERE
& ERNAF AR ARG M E B R BR H g O i B

¢ FEEFRBEHNERSK

I'\) -
K )

w
K]

o

23 F29

[ ™

ra

o

Ir 2
JQE
o E
IE
_|9'|_
¥

Of
rir

Ao

IE
10
rir
Opk
=
-]

T4 B
AR A
=2 SAFLS

~ H17%)

)

ch

K

53]






RSttt EHECRR S Fiam 1

EEAFELHERBXAFE
—ETBTmL MENEE

2 K W

B X

— REVRREFRARZRLEENRRIMEF R R ELRE
—. AR LEEXRBRIFIL

k3

e [ B R R R S AT SR A RS RO R AR AR IS T
FEEE By RS SR, R EE A S5 R ik R E R A i T2
e, A AR Ty R B A L HE T e A e BE  HE
= SRR MO % 5%, OF HR SR b HE e o 1 o ol 1 3%



RSttt EHECRR S Fiam 1

B B ML TR, X — B A 2 PR — R SRR 1 I
FHEE R, ASCZARIS AT H R BTN A, BRI
R EIALII6ANEE M %, KB 4401 B Ee i i ReaE
TGRS R, A E G 1 R AROA SR Rk A B HE
ERIY S B — AN RERT B AT 1164 K 35 HE 7 R 2 20 46 N 9
IENE 2P CLIR [ ER (A sy ToY: Eit

RPET R LU BN 5 ORI T e HEE

B HE 78 2 [ PN RS R IR vR = A H RIS E R B R i itz —, vh
[ Vs VA YR 7 AT SR IO R B HEE ) B ORI AR AL T — Bk
AR E SR, RITEC R R B R E R TR IS,
AR IR A Ty BT R R A B e Rl 2 e S HE T A
SEBA SRR R, OF BLRCSR At BRI WAl 2 s B PE B &
MAEM DTN, ASCZERIS A H M B AN S, B
[ BRI 116/ HES U e, 578 48 4 A E O B e i e R
RED S R S A, A B TR BG4 A B R iy I kA |
e, e fa et — AN IERr A 116/ B HE e R A 4N fE N Y
B RCHTEA AR B, R A AT LS R g A R HEE
e b E L, ASCRBr =D - 0 BUE B e
BRPE 5 . TR B MO R

—. REWFREFRBREZZ LHENRREFYE
R H iR PG



RE gt EHECRR S Fram 3

() ERBRNEFRAREE LHTENRREFEH

RTEEEHEEN 228, A2 a0 b [E K U Rk E FUR 1My
WG R AR M, BN X LR G R 40

1. {Lfh. APWISE Iy, RTRHEE W] DAy A SR R sk e
A RBCRIRE L, o, A b (50 2R ]
R, N 3k T — R SR A AE BE A E 55— RS A7
(HAAFAE) 1 —FhuEdE B, A 0K, UEdE kb o HEE
(RIEEHE LAY SRSCHEE, R e ] U IIHERE", Sk
CHATHEGE”, HDY eVt ge AP OEBOUE T DAHERY, WM, 0K
PATHNE AN ] SO HE DS " S BRI T, [RI,  JE ol B
TEASEHERE, e DUHE E I A2 0 H SR i i 78 UE W o1 4T iy e 41
SR TE, (1]

2. WG SN B LA e th ] SORUE I HE A,
Bt I EHETE R A R, A B HETE T DLy g HE VE HE R 2
WS, A BROHEVCHE L 2 45 A B B 2 M — LR S 47
FEMH 2 R R RS S e AE (BN AE) L, L
T 422 HE A 2 FR R AN GO ) 5 it o S ol 0 (B e — ek e
PRI SAr e, BRIy, L LAHE G HETE & 45 JSHE R b i J
ATILTUVERY, (ESR BHESE Y, — Mg fRIXRifE S, At BHEC S
WHIRE, HECZe nvrieRy, melfinsie e, (21, +
AR T8 H RE R IR R A R TR BB, I
7SR B AR R LR E e . A BRI
ROHEE . e ESE, SRR A, [3]

3. KAy, A BHEE 0 e A B S AE T L
BORHETE , A LAY SR e, e R R MU DAL — 2 S A7 A



4 C)ERWE 51988

Dy, S IE BRI 1% I E AP UL SR S AT AE S A, BT AT
ERIBCRIHETE,  Je 7 A AT B R BRI R 1 5% AR e 5 A7 AE 1EL 42 n
Leiemyts i, (4]

4. HEEWE i g 1R ES R TR A EHEER
A7y, ] RO HE S RIS T BB HESE, Ml HE G B e )
WEE M HERE, JEARRETC B HEE, fiE e B e, [5]
HAS N SRR ) HETE 72 45 V7 1k 8 2 R TE 97388 TS K Al
NLARRE AR S 28 S I e i O HE G T, A RO HESE AT
Ty A LRSS A LR BRI E S, (6]

5. BRA RNy, WA ERYHERE e fin i A BT HERR . (B0 S
FL BRI AR, T AR %2R S B A 5 R R S UE HE A LU AT,
2 R A — e AR RO, R R HEE W] DLBE A 8% B2 UE 70 9 AN RE
LLBe VEHE R HEE RIT DUS UEHERIOHETE, ] DU S 4t 70y
SRDHEE . sl HEE MBEPTHEE, TR Gy P RO RUR
HEE A By desisee, (7]

SRR, FESBICH IR ER K - 1, HEC AR AR A
fE EHET AR S e, b B HEE W] ik A s
HEE AL ERORHETE, 20 RHBUBI(FSREEAE, BRE S WIAILIE
I RUE Hoe R 2%, AR RGN AT BB HETE 5 B IfRF 7T e B
TEHETCI) — DEEAREAE, 3 PR OCHYHEC AL e 5 ffh 5 S HE Ry UE
Feok, WIMERMFREEECAEHETE, 4. S LETE IR E
M E I BT AE A SR IR HEE,

MR SR B FOk UF,  BAEW] STERE G I, TP E R i
O HE B e LR Ay o B AR PEIE RS o UF A R 1B, R
i, AR, b E REE R A S T HETE A T AU A Ak
N S I NRIOF- A T EI R ERREN - AU 7 R W I ES | AN S ieR el )



RSt BRI 5 Hiam 5

LD AE T MR - e P R RS VR 1A R 7 A S e S B il
EAUEHETE, 1T H AR YRR LA R A S S SR AU HETE,
TRIERE A KR R Ik P R B R DU A O HEE e fi IR P vk A R,
MIER R S A A b, BRI IS AHEE L A7 A b, 15
BRI X R D) 80K 1 BRI A2 B A7 A2
GXTEBAHETE) o [81H AGE 44 REHi i 1R Ik 2 50T 5 w) WA
Jy, HEGE, JEMIMHOHEN IS (R RPN, B
AT, [9] g P R i VA vk 57 L T W R WA Dy ik A B HEE
(RUHE A EgRscHEE AR ERURIME ) F o HEE, Rok e
TEATEHERE 3 1] H AL UF R P A B A D9 AN OO A B
(SR R ScHE MR EAURIME D) e ke, Jisk Lk
EM e, PEEFE AR FRY BRI, & e &0 R Oy R sk
EHEEAGEHETE, HARE LR FE A A S R WK
Fo BHEE e, [10]

(D) REFNEFZFARKREV AL ZEHRBIRITE
EHEERN

AR A T, Rl T R e R A e b R LA T RS HE T
FEO, - 2625 DA 10N BEALUHE SE ML O i< A,

BT, (REmEy 2851265, HEHUY 0 AR % b DK 5
Y ERSIEY) . BAEY R A, Bk, FRAERBABER,
ERIFITA AN SCEEBL AN R ] 0T, HEEBE E CRE
TEFHIBRST

AT T ASRE TR RS R e kyEs () HEe
TEo AT ANy, R THERE, RIS AT SO e Ky ] i i



6 CIERHmE $198

BRGNS, POR S BN AR m A b e e
Z—Fh,

2 (e AN B EE o5 T o7 BRI B3 2 2 5 004 1 [ it i) R
) (BUMERS (R ST DMLY ) OIS 2 K, HIEE
UEWIZ O UE B K T A R I DT 2 n] L R BGE TE ey,
B2 oy i WS vl NGB FR TE ) 5 BB R N sE R AR R
WEFE, ALGRBEF DUMKEL IR 4G . POz K~ b g Tl 6122 %)
BT, W0 wl B A T

BT - RIS R iRkt R AR WA, BN ARG E T
B LIRS HE e, (OB ARSRrh e UE SR IS A — SR P A
B EL SR A] BB

M3, Orem ARGRBER THE L Ch AR AR ME 2 6]k 4
THEME (=) ) (BUFERS (Al (=) ) ") 2
212, HFNZIAAEGCBEAT TS R AN, R
AR EAT T XS AR, SERAFNYRACRE
ITH R SSABAIETUE,

BT - RIS R U iRkt R AR WA, BN ARSI T
G LRI, ARSI IE RIS — R T A
L E A AT B

M4, (AR H53102%, Wbt NS DI N 24 IR 2972 1 1)
BRASIG BTy, ARG BT I BR P A5 298 B8 29 AW A, KR
AZEBAN T — R RE VIR ER, N5 AR 75 BEIIIPR YA 56 D%
Y, WOt AAELY R JUIBR 2035 5 BRUTR A B Rk . SR 56
AR AR, BLORIRIS N T4 H UGS Fin e A9 10 B T IR0
IEHE,

BT - AR AT | R Ur iRkt R AR, WAy A Sk



RSt EHEERR o Hiam 7

JE A B ICHE R, R AR SRR UE RS A A — e SR T
HA B e B AT B g,

MWS,  (ZATTED) 28585, BEAME, W NP2 —
1y, HEEE TS © () HRE, ITBGEM. M=
B A RSy BEEIRUE 5 () RIESCE LR i S 29 44
R DT TR s () b, Bl B B D DOk,

AT - RS T HEWC SRS HEE, RYE A5 | f Rk R K
AL, B AR SR A LS HE L,

MG, (R W) SB19RE LR, A PRI 2—/), WLk
WESLEX AT A 0 (=) —ANEEELEM R
W FRE| =y 2 —1 0 (2D MALEZEEMR TN
MPEGHRE =02 =W (5) SASEEEMRTHNTTY
(S TR EIPY 7 2 1,

AT @ ARSRIE T VR MR SRR, AR A | R U IR R
PR, o IN I ARSE T L,

M7, (RGEELY 884, ATILAM ™, HaItfa Ak
O, T A NI AT, AnIRINREAE B 2 42 )
AR, NEIE IS A,

AT - RS E T IE B RORIHEE, R85 | ) ff R gk R
M, ORI 5 Ay S Tk B RUFIHETE,

MIS,  (RER) 1425, VT O RN S A 3
Yo, KEU b SO IR S B BT A B S R T AU, Ay
GEDCRTEan R I E0] VA

BT ARSKE THEIGRORIHEE . RIS 75 R R F R ik A AR
M, VIR FIEINNASE T LBORIHEE, Wle, SisHn]
AE Ny HOE A LRI,



8 CIIERHmE $198

MY, G ARGEBE R Tl A ARCHERIERR L) oy
Tl R (=) ) (DU (R mR =) ") 2524
%, UBCNBLIS AR 52 A G TR R 22— 5 LAAS A48 ORI (i 25 42
SKACAIRY, N5 P R 223 (g S5 AL 8, (B R 3E — 7 BB AE AE A (Vi X
N5 25 NWILYE A NGS5, 2035 BE R R B e T IS AN ek 28 1
R = HERS TR BRSt

AT - RIE AT I R F IR B R LR A, E— N ARKET
DA LHETE . (AR AR A HEICHE RIS . RledHE = Tita JL 8
TEVERT AT B, UMDy o B 1o fE,  Homms Tkt B
TENGHE,

MWT0,  (RFUFIRE) B67S, LikErs A uE uE Wi
ATy, BRI SC,  ARIEBE N A 7F 9 L sy iR s,
(B 75 I UEHE 2 AERA 23 E VE FHEI R SE.

BT ARSRE TR RO HEE . RIS TS R R R IR R AR R
M, R VT Dy FUR T SRR R,

MIWTT, (RSB B11RE 2%, RS LRSI/
PHIAR, DOE R s A Ty 1 B TR R, MR sE R
TN,

AT+ ARSSJE TR S BUE M, B A5 | I Fria kg At
TLFMAEL, PUSKERIA Dy J THUHRI . A e B,

FW12,  (AGE) 251032, S AMSARARZ) ™ 2%
B 2 TE R A B SRS, R L NI A, R
A NAARERARTI, B4,

BT SRS T RO UL, AR A5 [ R U A TR A R
ML, FLAUER A e AR, AN A e B,

MWL3,  (REmW) 5665, AR HEACEL R



REgft EHECRR S Fram 9

REE IR AT 09, AL g B AR, B U A K
HEHDUE, KRBT, Ty AR RS0 E, AAM
A ALIAANA XIS AT D9 A B Ay, BRI,

BUHT @ RS T AT AN n] RS HETE R, AR
GRS R IR F R KW AL, PUZAR A Oy Ja F LR, (5 #t
RNy FOR A e R,

M4, e ARGEBE R T Ot ChfE ARIERIE
RZsmy Tmgny @ G ) (BU R R (RGs
Wy ) AL08ZRAT2AK, PRUETEEASWIRGNY,  HEC PR e A 2
{01 55 AR E BT

WM ARSRJE T ABEE R R Ur A o7 AT w8 R e " AL
W, ARG R Up gk P FE K, (R VERT I Ay
HJg T Xkt BHEE,

AR, 1AM, AR EGA B T L HEE
FEE RS FI RIS, Forbis =% Jy e At Bgesiie e e, Ja&
A ERCRIHE S HEE . PUZOA A ekt BHEE, (ORE B
—RKERFIN Ty @ TR EHETE R e MU TR 7, PUSKOA SN
A EHEGE, U VRIS R A HE R S M
WITOFIREIN 14, FLFARIN Ty e ih i EHEER e MUW2 . 3. 4.
6. 9, (HIXF MW AA R EHINE, BT A e I A HE
TEAA TR AL AL EHETE H Dy IR 72 B 1 1A
12, PO 0 I F- 4L, O Pt h Oy o AN ] S e e 1y
e MWL3, s .2, WA AR WA AR A7
FEo b, IR M

=, REEHERBEN S HE



10 CINE2HE $198

(—) FELHETRBLAREER R HIEHA

BT Oy RSHEE FUEAAAEZ T . DA
e A TCAFAE B2 DR E i, AR A S O A e n
e b AE AN AR R HEE SR e R, L R
TESIARE (WIAIS.2) o AXASBRIC S K PaAN45h5, 70 Bl
FAFaRrr (AIHEC A TR AL M) | il
fv (RIHETE (93 2 3 BT sibve) | AR fde (RITHETE & A #%
BAEM BT, FeR I FE 5UE) | W aRtr (RIHEE ) A 558
soeft2) o i = AR IR C A T N A S P R L 52
Fot EEEHEE —— I - FR A WA W DU 5 (KR HE T —
VERTPE — W RE A6 R AR AR R L DT AT 5 (K U WY T —— o b o — e
UEHEPE R DT o (R UE W ——ai e — Fe R WLE W] DT AE 5 HE
WCHETE —— Ve — PTREFL RS RS 2 0% DT AE © HEWCHE T — i ok
— FeR UL HE SR P DU 5 HE VS HE S —— ol B — F6 78 25 W UE W BT AT,
IXFE, ATADHEE A GO DIHETE I S ——ai i e — R
T HETC I 214 1 I fE — ok A A b, R SRR b
HEE AR (K1) S B I AR R — 3 214 N
e, AR B HEE I — Bl 25, AN TR I
HEXE TR BIGRIL A RN 2B ™ B L B Re

3.2 Bt e AR BRI (B LTI

MG | RIHETE BOF) GEEALSY | MESR RO
A/ D HE
S ——m - RR ©

- 10 -




RSt BRI ¥am 11

IEHEHETE

siR ) Ik - A%
FMUEW] DT (T

(I UE W HE

V] - A] e
RS A A e
ST

BiR ) —
B Uk 4fg $2 0% ot
fE

siR ) Ik - A%
FMUEW] DT (T

HEWCHETE

Vil P - T hE
PR AR B O
vifE

HiR ) P —
B Uk 4fg £2 0% ot
fE

si i 1 - e B
FMUEW] DT (T

AL

N R AT ] UE
W 5T

1% G AELH

N R AT ] UE
W 5T

R Bl A LT AR bR BT 8 ) 7 ARV SE A
1. HEZE, T XMHEC e iR e — B — (A1) SRk 2%
EFTARM AL T 2 20l ] LU E e — £33 UE S el e i A AE . {2

- 11 -




12 C)INESRHE 551988

T V5 AT BB % A B = S el T SR A I, PR SR X
CAEHECHEIS, e FR ML — BRI o SR UE ] 3% R 0 2 e n] DA
TE A UE S5 S B A A H I V57 LO)T SO0 A BUAE  512 2= T0
(AR, T S HETE DA AR AR E © e 1 —— A T
Pe (RTRREMTEME™)  FIRR M 2——1 UE 5 S ol v IURT 72 B S A T
BOE (TRIRR“ AT R AIE™) o BRHETERR © HATT XHEE Ir s o
HAT I RMEPE R S B 2 0%, i Z0H 75 e e S—— IR R L ik 5+
SIEHE PRI A5 UIE e S B U HEWT M (R K™ (s R At 5 S LA T A HE T
VE™) o I BRCHETE R fir descHE e He e,

2. EHEHERL, TEEHEIC T R MUE LR AL M SRR L B K
P UE SRS B T AR R TT VR S LT R (B S S R T
RO, S 2, EREMSRIHEE,

3. MR VEMHERE, L VEIHEE 2 FR AU — H — 7 2 5 A e
e A UE o S 2 I A B A AT DU A UE < S B
FIAFAE, R TT V5 OT SO B g S 202 Iy T AR, i
52, DMK UEW] Dy SR e

4. HEWCHERE, HEVCHEICREfR A AIE —H U7 g AEW) A —
A (D) Al 2 SR B 2 BT DU V% £ UE 5 5 B2 AT
5 (BT VF 57 17 S B B S 5 sl S U ek FE R, i S
D S0k SySE S URDH R

5. FUMETE, FHIHETE L F7 R E B FE b e ol T S 1k
B AT LMBUE S — i UE S SATAE . (I W 53 WO DS (B
SR AR,

6. BRI (BOLMEORAR) HEE, BURIHEE & 7 BUE AR KRl St
ol 3 TE T ARAT R b AT DUBUE Je — BRI 2l 7 R sl o (A7
FE L H T V5 1T B AR (B E A B A 5% A 8 0T (R 10 2 A L

- 12 -



RErghflt EHECRR o Fram 13

i,

7. UEHERCOIHERE, UEHEROTHE G S AR MUE R I R S i
T AR T A AT DABE S — MR R RO ATAE L (ARSI K
A AE LS D P AR

8. SRBIMEHEL, SBIME IR LA — (4D FMFWes
fB A e — A E R S B I AE L T VF 3 WS B (B A 2 5 B
SR, 5 2, ABE 0 R I B HETE . o 1 4
ER DR AR DT,

9. VFIPEMEGE, VFITVEHEE e fr R AE — U S AW
—Ay () FERGFRSE, R AT DA AS 2 0 ABUE 1% 45 UE o7 5 2
FIAFAE, H IO VR 57 W7 IO B g S 202 Ty T AR, ]
5L, ARBE ] DA AS & b 20068 RO HEL . V] PEHEE 2 2 6 7% 0E
Pt o (T,

10, B AU, Hr A BURE f s A T M A 1) 5 6 28, 58
() W AR AR RN S PR LRI O A 2 - e DR < UE 31 =7 57 3% 5l
18 S AN TT SIS HERE

11, (GGl (& AR fa A BRI A ) ANl 55, S8 1A
AR,

(D) ETEBRLHETLNERHBOSEE
Lo SRR, T XS C AR e, (W TE
HEACHEE 5 PR X HEE (RIS HEE ., fEXT 52T 1) 17 XY
W AR IS . AR R AR/ 0T ) HEZE . MRS RO HE
TE 5 PRCHIHEE U R ICHEE . I IR O HEE S 46 18 e S0 HfE
7, BRI — B3 — (A1) LA g S e IR B 6 A0 ] DUEUE
H—FRUESEAFAE . H AV 57 A0S BB BOAE 5 S ek A

- 13 -



14 C)INESRHE 551988

i,

2. 17 X WHEE A AR, BRI T VR RO, RS AT ] S A
UEWI DA, | XA HEC G e AR UEW] DT (A uEdE 42 {1 01
A/ WAL DT AT) LI,

3. ERHEE (0 5 Log B HEE)  abe s bt i 5 £
ROR L, EREE R E MLV DUE, [ R R s 52 0 DT (E,

4. (RELUEWIHERE CRYSR T AE LR W fig Soe (U UE W] .2 Jo 9 )
Ay Dy = b T BE R R UE B i O DTAE 9 VE AT M (S E
Ve, (UFE RS UE SR B2 0% DT (1 o 01 5 18 IE 1Y R R % 7% 24 WL
W G UEIESE O D) Ao s e (K L UE W HE R,

5. HECHETE (IR KM EHEIC FIEE) Wl 47 Jy =Fp T
R TR R AR BE B GE DT RV nTEHE IS HEE . OUR RS U 4 £
Ok DR Y i T HE Ve HE T R RS 2 MAE W] DT AR (5 UE s 42 Ot 01
1) s e HE S,

6. I XS SHEE AL S I LR E R I e (K e ]
FeIHEE . HEWC TR HERE, A M A& H A ) =R, —
Feph 2, RO J S HE S (R HEC TS fE e, 4R L
—HE— () SEaRSE W], R B A UE = AR AL
{572V 57 18T I B A (BUAE S S AR A RN, PR S < S HE 7
RG22y o T RB L R UE R AR 0L DT AR 1 VF W] 5 S0 HE 18
WEE, R ubdiE e 0k v AR s ME SR e HE e e . B W UE W
SR SR I ME S SCHEVC HETE . DR S =5 S HE 2 i ok SCI HE 22
AT,

7. T S BURIE A AE AT G En] AN 73 Dy BURIHEE . A O R HE
TEMDUEHERE T A BORIHE AE AT 2 1 5 AL b 55 18 B2 BUF
e, KB UEWIBCAIE L . HEVCRURIHERE, o ™ 3% X4 B a] 0 =

- 14 -



RSt EHEE R 5 Fiam 15

Py 2R, — SR SR, BROSCHI BRI HE T (OO 55 HE e U HE
T, sEfR M B () RSO, B D AURE 1%
R UERCAIAFAE . (B0 V5 WO SO A B E BRI L R, 5k
SARCAE R G =128, 73 o 7T RE 6 B UL s 4 Bk o1 {11y
VE TPV BURIHEE . UFE B UE 4R B2 0% D7 (1A sim 1) 14 41 e BRI ¥
. FRBE W] DU CRIESE S (R DTAR) 11 sl bl M e 12 BURI HE
TEs
8. T S UESE R HETE AL A 2 LA 1A B2 UE S O HEE
(S UEWIUE WO HEAE . HEC UEWI RO HEE, o™ L& B AT
Jy =PI, SRR 2R PR UE W RO HETE (U T HE
WHEWIRODHEE, Jeff e — B3 — (D) SEahJesese e i, &
A AUBCE A UE UESE DA A H 78 V5 U7 RSO A (B UE
YRR THE AN, SR SR UESE SO HETE G —Fh 12588, 70 )
s 1] HE ¥ RS VESE A2 (TR VT PEHE G UEE HODHEE . (UFE R E
fi S O TR SR BIVEHE WS UESE MO HEL . R MUEWT DT O
UEARSE O D) s bl M 4R 1 UL SO HERE

9. rhER TR AR S AnE e S Rk it L HE e 4
FEM S AR R ICRIBOR] GEHEORR)  HLBm v #4672 % W UE W] 53
ERHEICHE S, P I, AXPPER RSN 1 HEC A b T iy
PN (0 D)o 6 R 25 U E WY 07 A 1 ot 1 e A Ve e ST HETE AL B
FOME W DR s ME HE W BURIHE ) AR R E, AXRPEE
fi B AR B AR E R K p n B A iR F v s W G, 78
=35 AR IR FRK S AR VU SR Iy, “HEE R 35 S AN TR AR T,
i GIHb Ud,  RIE RSB R e L BURIHETE e it
FIRCAR S (RDZ BRI AE A7 AE) AT EE, B V42 it
MR HIUEWT, A B A UE WA e SICHE A v DL ) W g SN LS Ty

- 15 -



16 CIE2HE $1988

HAY,  AERCRIEE rh LE I 4 7 T BUCRIR A A A7 A 20 BIREAT

FER 5209 H Y,

[11]

(Z) HZRLHTEAGEEFREEPERBEEPAIM
EISLEB)
BRI R A B HETE 5 U A - AR SRS R BB
HETE AR bR, RN T HEE AR A A 2 SR I 57 A

3.3 Pt B ISR AR A iz S Y v ] B 37 15

A | FRSeHEE WOF CEEAESS % | UEHR R HEE
D) HETE
Sef——o il M-3R
RS aR I PE - R | CRCEEENY | RN E | (R B
HRMAUEH DT | 251265 ) ZE885% 174
VE Al M - T BE CCHTEL I D e 2y
¥ R UE 4 2 % ME) 95
DikRs 23K
o PE - AR | b [E PR £
BAr s FE 0t o7 | 5F S0 A M B &
Yy 26k
() I
ORI ME -G R | (S ) R

M W] 5T

(=) ) 21

i & fr |y
2 ) &H 5

- 16 -




RSt EHEE R 5 Fram 17

fF:

F3K

T R )RR
EY 1653

—+,
K

ES (=) 1
VE AP -l BE | (S Wk ) | B WA vk AR ORE | R EE AR Al
¥ R Uk 4 b k| 281955 (=) ) ZB25c | U D ME)
it 1K FARES
ol M - R | RO M 22| (BRI A BR AT | B AE AL
BurfEfeftor [ ) 1145 | A EER D L | ] 3 4 & %

) 842

-+
K

HEEHE T
e B -FB| (E N AT (BRE) B (% F i &
HRMAEH DT | $5) 8585 14255/ CIBHAYE | 5) 28674
e ) B4

ST LU NEERAT AR | RS yam Iy
H o1 (T 665

1% S5 L) NEERAT ] AE | RSy m CWp R ) 2R
] o1 T 11523k | 1035

SRR, uIER

1. 77X e 214 12,

Frp 16/ T2 E AT R

VLA ISR, 29 2l SCHERE 1Y 76.19% 5
SN ISHUAE v [ AT I Z ik b AT JL RN L, 29 o el CHERE

T 23.81%,

2. ZER A PTE AR ML G A T — 1 S T 41
&, EENHERE AR MR RN E, 451

P, USE,
(D

(P IEE brLe oF

T AR T AR 28658 AT EL

- 17 -




18 CIE2HE $1988

PR/ S R 7 180 e () MR DL KGRTENE SR
N AFAE th ke Ze DL AT P AR DA, U A 4 2 T UE 38 1
B A A ERIOOE, MR ARkt 1T, R P K
R HNEHE (F H 0948 £l BLIE I A 105 15 SR 8 AR e £ 77 B A v
S LR 5 FRTEUESE A — £ 2 5 L/ e SR FOBT (F H A R AR

(2)  (EJUMIZEEER) SB1145R58 35k, Ais AMRYE FEis Ay sk
ML GOS R, EREMEERAEILT, N Utz
NI,

(3) U NRGEEBE R T & AF R SR T M) 255
&R, A A B D EAFHINE R EL e

(=) KB, ANRZEBEAET B ey sl y b, BRN b &
ZE S i SN SN E -/l B S A EO S RYAS ) S G A £ 3
FEA NG U AR R AR ESEE, JFDAr & dEik e X
B, Ak R A PR LR B S DA KA 3k O R ) B S Dy (K3,
IR A AL B,

L. FA AL B ES Ry UE R R S VR AR, Bt b N 2
A EFAT AT B ML (B2 5 A7 AE A7 3RO R AR UE ST, AN Bl bl
A5 55 70 UE G UE W] F5 A AR 1 <8 il pILAS 22 A5 Bl 58 ViE I 12 i) sk
Ty, ANESEBEN HNE A NS B bR [HRAF AR A7 5K 5% A
HARE B B R IR TR, e

(4) G NRGEBER T R R ARGERIERS IR 5T
iR (55) ) SB2ZRAB 1k, KZE— Ui AN REBER U 5 oK
NG T RARNAAAE, HLEE Bt B 7 LLEW], 5 — 7%
R RS SR o 120, AN RCGEE B w] DAY RE v SR ff LA v 1
RAMAFAE— T L I,

(5) (5B T B0 AT PR 22 n) e 4 M 00 Ko b i e 1) AL

- 18 -



Rttt EHECRRR o Fram 19

TE) HBI6SEE3K, Bidt Lfi vt AR A 0 VE WIS A4 i oo
B IBe 2 i A 2 vl A ) TR VEYE 5 (B M R IEBRIBR ST,

(6)  (BLE) 175, B BURE TE A A=A %A 5)
PRI E Y, AN RO E L B SR, N2 G g S
0 WER 0, R VEEE BR800 A R A IR
S, DIRBIFBIC U,

(7)) (e NECEBE 51 17 BEAAIA Al 21 279 5 4 1 ]t ) g
EY ALLZ, MHARRE SO RS, B L KR T U A
iR ek YN S RPN AR T DN O 1 e Ry v p = S P (S
FANREBG A ERAEFILHIEYE, B5 MR IESR MK
A0,

(8)  nermy NEGEBE R T A7 BEEE A RURS G2 20 e o I A A
TR fERE) B8R 2K, AN UE A DR R0 W AR ALy — 524
F ARG 0L F, st oy — 5 2 e ATk ) 7
ARG e AITOE L B2 Y A UE 1y, RS PERUESRGEA, H
AR IEFERIRY.

(V9 o R B < 2 R A HE T AR A (g o Al Gt

URSER-EAIOEEE S 32 N RS EUIEFUENE 370 VP QIR yishs WIlIBE ]
1174 GXILTAMMEE RSS2 WA B 2 1), s — ANt
PERLES), FARPIHEE ML A 116, 2X 1164 B35 k7 JL e
HETE AR bR P by 0 A s DOR AT T

D BRNIEZGI T, EATHIBOIESS & AHERIRIBRAE N SO (HATHT BRI BR
SV, PO VERTHEREE RO TREF AR SRR O DU, RATREFER NI DT(T, ™ AT
UEH R AERIT BRI e 5 Fe B A MUE M ST EAHETCAIRC, AR SOESEIIERA & H
(0 (&]) FR Rt ST HEC AT

2) AN CRAEEAE) HOFEVFEE3I,  FHIFISF A LTEEEY - (5) R
PR - - BEHETC B 59— 25 5 e e B2k, wrk () . () o )
()« O I, M AR BOESS ) AERIT RSt

- 19 -



20 CIiaRmE $1988

P34 vl ] ER 4 2 WL A R 2 AR AR e 9 0 AT

A | F I HE | RO CEE | UE R 2| BEEh ST
E s R/ | e
TR ) HE
e il e IR T
162 HE 2 - I -6 8 | 27 2 6 35
HM U T 23.28% | 1.72% 5. 17% 30. 17%
VEn] M -] e §4 3 3
K B | BurdEit gt oi t 2. 59% 2. 59%
Hesi UEPEFE L v 0. 86% 0. 86%
o H M- E | 2 2 4 .
R LE AR 51 1. 72% 1. 72% 3. 45%
6. 90%
VFafPE-rTBERL | 4 2 1 7
BArE S 5T | 3. 45% 1. 72% 0. 86% 6. 03%
e i | HREIPE-(URCR | 12 1 1 14 73
He UEPEFE AL (T 10. 34% | 0. 86% 0. 86% 12. 07% 62. 939
ol ) PE - R K| AT 3 2 52
W B 57T 40.52% | 2.59% 1. 72% 44, 83%
SR 93 13 10 116
80.17% | 11.21% 8. 62% 100%
A5 FIRG BRI TR
1. M7 XHEER S 2Kk, hER Gk, G Ty

- 20 -




RSl EHEERR 5 Hiam 21

1130.17%, K UEWIHEE L) 5H6.90%, HEWCHEEZ)H62.93%,
IXULWT, HEWSHEE A rh [E e T rh R e %, IR HEE
A, KB UEWIHEE A LE R,

2. T XHERERI A BTRE, ThE Rk, FHEE LY
1180.17%, RAHEENLYH11.21%, UEHEA HEE LY 8.6
2%, XYW, SESHEE 1A IO HE O B e £ T
Huvz,

3. MoRBIPERVERT I IR, hE R, R
WEE29/591.38% (HLrbiEEeHEC 2915 30.17 %, sl M (K5 UE W
HERELYH4.31%, smbIvEHEICHERE LY 56.90%) s VFITPEHERE LY
8.62% (b n] MK UEWIHEGE 295 2.59%, VElMEHE G HED
WLH6.03%) o XUEWIAEDE R deHET b, SmibIpEHEE b 1
RIEZ -8

4. MWHRE MW DTE (GuEds gt oitr) M () ¥R
PEPe Bt ot kA, hERSE T, BB MY DR HEL
29578.45% (HLrbE e HEE LY, 30.17 %, sl v R % WAL W]
DU IS UEWIHEE 2915 3.45%, sl F4 7% M UE W] DT (EHE 18
B2y 44.83%) B L FRBAER B DT HERE Y 5 21.55%
(b B2 R AL e 0 o R K EE MR I HEE 29 5 3.45%, =%
FER UL PE BE TR IC HEC £, 518.1%) , XU fErh [E R
HeTE T, FER A MAEWI DU (GuE B UL vTE) IHEE S8 1
FER AL, 2 F R UL SE Ok TR HEE WA A e

5. IR NWIHETE —HE W cHET (& AP sy =12
B AT EE45.69%, il ICHEERY56.99%, X UL
W Ve Jr ST HEE A S T SCHEE MR ST HEE R 2 — K728, AT
SHETE S SHETE i 7 e

- 21 -



22 C)IIERwE 551948

New Discussion to the Types Classification of Legal
Presumption in Chinese civil Law—— A Perspective of
Induction from Below

Yingming Liu
(ShanghaiUniversityofPoliticalScienceandLaw,Shanghai,201
701)

Abstract: In Chinese civil procedure law circle,
deductivism (from general to detail) is deemed as the
main foundation and starting point for interpreting legal
presumptions. This means people will make direct
reference to the popular theory dominating in the civil law
countries, and mirror it when reviewing legal presumptions
in Chinese civil procedure law. Accordingly, all civil legal
presumptions have the basic fact and all civil legal
presumptions mandatory transfers objective burden of
proof. The aforementioned dominating view 1s, however,
not able to explain a series of selected presumption rules
under the civil law. This paper attempts to analysis legal
presumptions in Chinese civil procedure law from new
perspective, i.e. Inductivist. The author will examine and
review the explanatory capability and the explanatory blind
spots of the current dominating view by analyzing and

summarizing 116 existing civil law presumption rules. The
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aim of the analysis is to 1identify new civil legal
constructive types which has not been recognized by the
dominating view. Finally the author will try to propose and
establish a theoretical model which can cover and explain

all 116 civil presumption rules.

Key words: Legal presumption; Direct presumption; low

level proved presumption; Inference presumption
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New Discussion to the Types Classification of Legal
Presumption in Chinese civil Law—— A Perspective of

Induction from Below
Yingming Liu
(ShanghaiUniversityofPoliticalScienceandLaw,Shanghai,20
1701)
Abstract: In Chinese civil procedure law circle,

deductivism (from general to detail) is deemed as the
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main foundation and starting point for interpreting legal
presumptions. This means people will make direct
reference to the popular theory dominating in the civil
law countries, and mirror it when reviewing legal
presumptions in Chinese civil procedure law. Accordingly,
all civil legal presumptions have the basic fact and all
civil legal presumptions mandatory transfers objective
burden of proof. The aforementioned dominating view 1is,
however, not able to explain a series of selected
presumption rules under the «civil law. This paper
attempts to analysis legal presumptions in Chinese civil
procedure law from new perspective, l.e. Inductivist. The
author will examine and review the explanatory capability
and the explanatory blind spots of the current dominating
view by analyzing and summarizing 116 existing civil law
presumption rules. The aim of the analysis is to identify
new civil legal constructive types which has not been
recognized by the dominating view. Finally the author will
try to propose and establish a theoretical model which

can cover and explain all 116 civil presumption rules.

Key words: Legal presumption; Direct presumption; low

level proved presumption; Inference presumption
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